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fHmteb States Court of appeals! 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 9879. April Term, 1948 
Raymond Lynn, appellant 


v. 

United States of America, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


• •••••• 

343 Filed in open court, Mar. 8, 1948, Harry M. Hull, 

Clerk 

The Grand Jury charges: 

i 

i 

On or about February 20, 1948, within the District of 
Columbia, Raymond Lynn, alias Tex Terrell, did make an 
assault upon Rose Mary Schwer, with intent her, the said 
Rose Mary Schwer, forcibly and against her will, to ravish 
and carnally know. 

George Morris Fay, 
Attorney of the United Statets in 
and for the District of Columbia . 

• •••••* 

i 

344 Come as well the Attorney of the United States, 
as the defendant in proper person, in custody of the 

Superintendent of the Washington Asylum and Jail, and by 
his attorney, James J. Laughlin, Esquire; whereupon the 


( 9 ) 
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defendant being arraigned upon the indictment, the read¬ 
ing whereof he specifically waives, pleads not guilty thereto, 
and for trial puts himself upon the country and the Attor¬ 
ney of the United States doth the like. 

345 Filed May 10, 1948, Harry M. Hull, Clerk 

Motion to continue trial date beyond May 13,1948 

Comes now the defendant through his attorney and moved 
this Honorable Court to continue the date of trial in the 
above case beyond May 13,1948, for the following reasons: 

1 That this defendant was tried for the crime of an as¬ 
sault with intent to commit rape, by this Court on May 5 and 
6,1948; that the trial resulted in a hung Jury, and a mistrial 
was declared. 

2 That the same panel of Jurors will be called upon to 
hear testimony and render a verdict on May 13,1948. 

3 That the Jury of May 6, having informed the Court 
that it was hopelessly deadlocked and could not reach a 
verdict, then was told by the Honorable Mr. Justice Cur¬ 
ran, who had heard the evidence and had apparently reached 
the conclusion, stated to the Jurors, to wit: That the Court 
did not know why the Jury had not reached a verdict and it 
had never seen a more guilty man in its life, whereupon the 
Honorable Mr. Justice Curran then declared a mistrial and 
dismissed the Jury; That these remarks were prejudicial to 
the defendant. 

4 That the same Jurors who heard the defendant’s case 
of May 5 and 6 did mingle and discuss defendant’s case and 
the Court’s remarks with other members of the panel; That 
the members of the prospective Jury of May 13 being of the 
same panel and having knowledge of said remarks of the 
Honorable Court, could not under the circumstances render 
a fair and impartial verdict. 

5 That under the circumstances stated here, in order for 
the defendant to receive a fair trial, he should be tried by 
members of another panel which is to be called and im¬ 
paneled at a later date. 

W. Theophilus Jones, 
Attorney for Defendant. 
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Copy of the foregoing motion personally served npon Mr. 
Sidney S. Sachs, assistant District Attorney this 10th day 
of May, 1948. 

W. Theophilis JonesJ 


346 Tuesday, May 18, 1948 


The Court resumes its session pursuant to adjournment: 
Hon. Justice Fee, Presiding. 

Criminal No. 293-48—Indicted for Assault with Intent to 

Commit Rape 


United States 
vs. 

! 

Raymond Lynn 

Come again the parties aforesaid, and in manner as afore¬ 
said, and the same jury that was respited yesterday in this 
case; whereupon the said jury upon their oath say that the 
defendant is guilty in manner and form as charged in the 
indictment; and thereupon the defendant is remanded to thje 
Washington Asylum and Jail and the case is referred to 
the Probation Officer of the Court. 

! 

347 Friday, May 21,1948 | 

The Court resumes its session pursuant to adjournment:: 
Hon. Justice Fee, presiding. 

i 

Criminal No. 293-48—Indicted for Assault with Intent to 

Commit Rape 

, ; 

i 

United States 
vs. 

Raymond Lynn, Alias Tex Terrell j 

i 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superintend] 
ent of the Washington Asylum and Jail, and thereupon it is 
demanded of the defendant what further he has to say why 
the sentence of the law should not be pronounced against 
him and he says nothing except as he has already said;j 
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whereupon it is considered by the Court that for his said 
offense, the said defendant be committed to the custody of 
the Attorney General or his authorized representative for 
imprisonment for a period of five (5) years to Fifteen (15) 
years; and thereupon the defendant is remanded to the 
Washington Asylum and Jail. 

348 Affidavit in support of application for leave to 
proceed without prepayment of costs 

I, Raymond Lynn, being first duly sworn according to 
law, depose and say that I am the defendant in the above- 
entitled cause, and, in support of my application for leave 
to proceed in said cause without being required to prepay 
fees or costs, state as follows: 

1. That I am a citizen of the United States. 

2. That because of my poverty I am unable to pay the 
costs of said suit or action. 

3. That I am unable to give security for the same. 

4. That I believe I am entitled to the redress I seek in 
said suit or action. 


5. That the nature of my cause of action is briefly stated 
as follows: 

To appeal to the United States Court of Appeals. 

Raymond Lynn. 


Subscribed and sworn to before me this 28th day of May, 


A. D. 1948. 


Harry M. Hull, 

Clerk, 

District Court of the United States 
for the District of Columbia , 
By Helen M. McIntosh, 

Deputy Clerk. 


Let the defendant proceed on appeal without prepay¬ 
ment of costs. 


David A. Pine, 

Justice. 
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349 Designation of Record 

• • • • • • • i . 

Comes now the defendant in the above entitled cause, by 
and through his attorney, W. Theophilus Jones, and desig¬ 
nate the parts of the record which he desire to have included 
in the transcript of record, said parts being considered suffi¬ 
cient for the determination of the questions raised on ap* 
peal, namely: 

1. Indictment. 

2. Plea to Indictment. 

i 

3. Judgment of the Court. 

4. Sentence of the Court. 

i 

5. Motion for continuance. 

6. Statement of the Honorable Justice Curran prior tb 
dismissing the Jury in the first trial, May 6,1948. 

7. Testimony of complaining witness on cross-examinai- 
tion given at the trial of May 5 and 6,1948. 

8. Transcript of testimony. 

9. This designation of Record. 

10. Statement of Points on Appeal. j 

W. Theophilus Jones, 

W. Theophilus Jones, 

Attorney for Defendant, 

631— Pa. Ave., N. W. (DI-0068), 

Washington, D. C. \ 

Receipt of a copy of the foregoing Designation of Record 
is acknowledged this 7 day of June, 1948. 

John D. Lane, 

Assistant United States Attorney. \ 

350 Statement of points on appeal 

Comes now the defendant in the above entitled cause, by 
and through his attorney W. Theophilus Jones, and state th© 
following as his points on appeal: 

1. That the evidence was insufficient to constitute the! 
offense of an assault to commit rape. 


I 
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2. That the Court committed error in refusing to direct 
a verdict of acquittal at the end of the Governments case 
and at the end of the defendant’s case. 

3. That the complaining witness’ testimony was unworthy 
of belief by reason of the fact that she changed her testi¬ 
mony from that given at the first trial to make a case in the 
second trial. 


4. That the Court committed error by compelling the de¬ 
fendant to go to trial before the same panel of Jurors who 
had disagreed in the first trial, and the first trial Court hav¬ 
ing admonished the Jurors that he did not see why they had 
not reached a verdict as he had never seen a more guilty man 

in his life. \y. Theophilus Jones, 

W. Theophilus Jones, 

631— Pa. Ave., N. W. (DI-0068), 

Washington, D. C. 


351 Order extending time to file record on appeal and 

docket appeal 

It appearing that defendant for cause shown, has moved 
that the time for filing the record on appeal and docketing 
the appeal herein be extended until July 28,1948, and there 
is no objection on behalf of the Government, it is hereby, 

Ordered, that the time for filing the record on appeal in 
the above entitled case be extended until July 28,1948. 

[S.] Edward M. Curran, 

Justice. 

No objection by the Government: 

[S.] John D. Lane, 

Asst. U. S. Attorney. 


352 Order extending time to file record on appeal and 

docket appeal 

It appearing that defendant for cause shown, has moved 
that the time for filing the record on appeal and docketing 
the appeal herein be extended until August 28, 1948, and 
there is no objection on behalf of the Government, it is 
hereby, 
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Ordered, that the time for filing the record on appeal in 
the above entitled case be extended until August 28,1948. 

[S.] Alexander Holtzoff, 

Justice. | 

•. ' . | 

No objection by the Government: 

[S.] Oliver Dibble, 
Assistant United States Attorney. 

• •••••• 

123 The Court: There is no chance of reaching a ver¬ 
dict? 

The Jury Foreman: None. 

The Court: Under those circumstances I’ll have to di$- 
charge you and declare a mistrial and have the court try 
this case again. I can’t understand why you have not been 
able to reach a verdict in this case. I am going to excuse 
you, but if there was any guilty case I have ever heard 
this is it, and I can’t understand why you haven’t returned 
a verdict. 

i 

i 

i 

126 In the District Court of the United States for the 

District of Columbia 

Criminal No. 293-48 

i 

! 

United States of America 

i 

vs. 

Raymond Lynn, alias Tex Terrell, defendant 

Washington, D. C., 

May 17, 1948. 

The above-entitled matter came on for trial before 
Honorable James Alger Fee, Visiting Justice, at 10 o’clock 
a. m. 

i 

| 

128 Mr. Jones: If Your Honor please, you have before 
you there in the file a motion to continue the trial of 
this case beyond a certain date. That date was May 17, That 
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motion has been heard and ruled upon. I again would like 
to urge that motion because of the fact that Your Honor 
will now hear this case, and I would like to have Your 
Honor’s ruling on that particular motion since you are 
hearing the case, for the benefit of the record, and we would 
like to have the prospective jurors excused for the moment 
while the District Attorney and myself argue that motion. 
The Court: I will look at the motion. 

I am advised this panel of jurors has been drawn es¬ 
pecially for this Court and has not been involved as sug¬ 
gested in the affidavit, and I deny the motion. 

Mr. Jones: May the record show an exception, Your 
Honor? 

The Court: Yes. 

• •••••• 

132 The Court: Are there any of you who know the 
defendant who is described in the indictment as 

Raymond Lynn, alias Tex Terrell? 

(The jurors answered in the negative.) 

133 The Court: I want you to be careful about your 
answers in this case. 

How many of you have heard or read about this case 
before you came here as jurors? Hold up your hands, any 
of you who have heard or read about this case. 

(No response.) 

The Court: Are there any of you who at the present time 
have any idea about what the evidence in this case will be, 
otherwise than the reading of the indictment, have any idea 
what the evidence in the case will be? 

(The jurors indicated in the negative.) 

• •••••• 

184 Rose Mary Schwer was called as a witness on 
behalf of the Government and, being first duly sworn, 
was examined and testified as follows: 
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Direct examination. 

By Mr. Sachs: 

Q. State your full name, Miss Schwer. 

A. Rose Mary Katherine Schwer. 

185 Q. Where do you live? j 

A. 20 Adams Street, Northwest. 

Q. How do you occupy yourself? 

A. I am a graduate student at Catholic University, i 
Q. Were you a student there in February, 1948? 

A. Yes, I was. 

Q. On or about February 20, 1948, in the evening did 
you have occasion to go to the school? 

A. Yes, I did. I was going up to watch a rehearsal at 
the Speech and Drama Department. 

Q. What are you studying there? 

A. I am a major in speech and drama. 

Q. At about what time did you go to the school that 
night? 

A. I left my house about 7:30. I caught the trolley 
about 7:35 and I got off the trolley about 7:40. 

Q. Where did you get off the trolley? 

A. Harewood Road and Michigan Avenue. 

Q. What street does the trolley run on? 

A. Michigan Avenue. 

Q. Was it on Michigan Avenue when you got off at Hard¬ 
wood Road? 

A. Yes, it was. 

Q. Will you tell His Honor and the ladies and gentle¬ 
men of the jury what happened to your knowledge? 

186 A. I got off the trolley at Harewood Road and 
Michigan Avenue. I got out the front door and the 

defendant got out the side door. We waited there for about 
two minutes for the traffic to stop and then I crossed acrosk 
the street and went up the east drive, see. I heard him 
coming behind me. I thought perhaps he was a student. 
I didn’t think too much about it. When I was about & 
quarter of a block up, see, I heard him walk faster. Some^ 

! thing told me I should beware. I thought, “Well, it is just 
my imagination.” I kept on walking, walking a little bit 


i 
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slower. I never completely stopped and turn around. He 
came up behind me without any warning whatever. 
He never said a w’ord to me. He came up and grabbed me 
very tight around the neck with his left arm. He put his 
right arm around my waist and he started dragging me 
in a wide semi-circle toward a group of hedges. 

When he first grabbed me he said, “Keep quiet.” He 
held me very tightly. I knew if I did scream he would 
choke me. He gave me to understand that. His action 
was very vehement. I could smell no liquor on his breath. 

He dragged me over toward the hedge. I kept pulling 
back. He kept pushing me forward. We were almost to 
the hedge. 

He said, “Keep quiet. Come over here and lie down.” 
At that I got partially away from him. I cried “Help” 
about four or five times. At that he tightened his 
187 arm, his right arm around my throat, and he put 
his thumb down my throat and I bit it hard, and 
just then the boys came up and they threw him on the 
ground, and that was all. 

Q. What happened then? What happened after the 
boys came ? i 

A. I stood there for awhile and they fought a little bit 
with him, and then two other boys came running up—there 
were three altogether, and they took him over in front of 
Gibbons Hall and they called the priest. Two priests came 
out, and the priests called the police. We waited there 
for the police car to come. 

Q. Do you know who the boys were who came up ? 

A. One was Robert Mulvey. One was John Baker, the ! 
first one that came at my screams, and we never did find 
out the identity of the third boy. 

Q. What happened after the police came? 

A. After the police came they took us in the police car 
to the 13th Precinct, and there they asked us questions 
about what had happened, and after that they took me down 
to the Women’s Bureau where I was interviewed by Miss 
Tilly. Then they took me over to the main police head¬ 
quarters building over here on Indiana Avenue, I believe 
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it was, and they took a picture of my lip there, and then 
they took me to Gallinger Hospital and had me examined 
there, and that was all. 

Q. Have you had occasion to talk to the defendant 

188 about this since it happened? 

A. Yes. The day after it happened I was cpn- 
fronted with the defendant in the—there with Sergeant 
Ivapsol and Sergeant Howe, and I told them my story; in 
his presence, and his story was that he didn’t know any¬ 
thing that had happened from the time- 

Q. (Interposing:) Are you relating now what he said? 
A. Yes. He said he did not remember anything that 
had happened from the time he got onto the trolley until 
the boys were twisting his arm on the university campus. 
Q. This was the day after the crime? 

A. That is right. 

Q. Do you know what time of day it was ? 

A. Sometime in the morning about 10 or 11 o’clock, j 
Q. Did you have any conversations with him after that? 
A. No, I never spoke to him after that. 

189 Q. Where did you walk? Did you walk in the 
road or on the curb or sidewalk? 

A. I walked on the sidewalk, right on the sidewalk. ! 
Q. Approximately how far up that road did you walk 
before he grabbed you ? 

A. About a quarter of a block. 

190 Q. Is that hedge about which he stopped at tljie 
left or right side of the road as you look at it in tfye 

picture ? 

A. It is on the right side of the road. 

Q. When he dragged you did he drag you across the 
road? 

A. Yes, he dragged me across the road over to the hedge. 
Q. Did he go to the hedge? 

A. No. 

Q. Did he drag you to the hedge? 

A. No, he stopped right behind the hedge. 

Q. You mean just short of the hedge? 

A. That is right. He was behind me. I was in front 
of him and he was holding me there. 

I 

i 

i 

i 

i 

_ i 
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191 Q. Do you know what the condition of the light¬ 
ing was there by the hedge that night? 

A. It is very dark. 

192 Q. You say your lip was—you say bitten? 

A. Bitten, yes. 

Q. Your lip was bitten? 

A. Yes. 

Q. Did you suffer any other injuries? 

A. Yes, my throat was very congested for about four 
days afterwards. 

Q. Was there any visible injury to your throat? 

A. Yes, there was some red marks on my throat. 

• •••••• 

By Mr. Sachs: 

Q. Miss Schwer, were you carrying anything as you 
walked up the road just before he grabbed you? 

193 A. No, I was carrying nothing. 

Q. Did he say anything to you to indicate—other 
than what you have already said—to indicate what his 
purpose might have been? 

A. When he—he first grabbed me he told me to keep 
quiet and as he was dragging me over toward the hedge 
he kept saying, 4 ‘Take it easy, take it easy.” When we i 
got almost there he said, “Keep quiet and lie down.” 

Q. He said nothing to you about robbing you? 

A. No, he said nothing and I wasn’t carrying a purse. 

• •••••• 

Cross-examination. 

By Mr. Jones: 

• •••••• 

196 Q. How far had you gone into the campus before 
you paused, as you say, after you heard a commotion 
behind you? 

A. I never said I paused. I did not stop at all. I ; 
slightened my pace slightly. I was about a quarter of a 
block up the way. 
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Q. You did not say at the last trial “After I heard him 
coming behind me and I thought he wanted to pass me> I 
slowed down a little bit”? 

A. I slowed down a little bit. I never came to a com¬ 
plete stop or pause. I am a very fast walker when I pleaste, 
and I did not slow down too much. 

Q. How far were you then when you slowed down after 
leaving Michigan Avenue? 

A. About a quarter of a block up the way. 

Q. You had never seen him before, had you? i 

A. That is right; I never had. j 

Q. Going up the campus there did you observe any other 
people, any other students or any other people on th? 
campus? 

A. No, I didn’t. j 

Q. A quarter of a block up the campus, would that be 
directly in front of a particular building? 

A. No, it was almost up to the Phi Kappa House. 

Q. Is the Phi Kappa House on the right or left as 
197 you enter the campus from Michigan Avenue? 

A. It is on the left. j 

Q. On the left? 

A. Yes. | 

Q. You say that is about a quarter of a block from; 
Michigan Avenue ? | 

A. That is right, approximately. 

Q. Now, at any time when you heard this commotion 
behind you did you hear the defendant say anything? 

A. I never heard him say anything and I was very con¬ 
scious of the fact someone was behind me. I certainly 
would have heard it. He said nothing, came right up to 
me, grabbed me around the neck, never said a word. 

Q. That was after the pause? 

A. I never paused. I walked slightly slower. 

Q. You slackened your pace? 

A. Yes. 

Q. Let me ask you this. After he walked up behind you, 
did he say anything immediately after he walked behind 
you? 









22 


A. He didn’t say anything until he had grabbed me 
around the neck, and then he said, 1 * Keep quiet,” and gave 
me to understand if I did not keep quiet he would choke me. 

Q. Did he say anything else ? 

A. If he said anything else, I don’t remember. 

Q. Did you say anything to him? 

198 A. No, I didn’t say anything to him, because his 
hand was too tightly around my throat. 

Q. Did he hold you all the way from the place he put 
his hands around you until he got to that bush? 

A. He certainly did. 

Q. What did you mean on direct examination a few 
minutes ago when you said the defendant said to you, “Keep 
quiet and come over here and lie down”? Was he holding 
you then, or did you go voluntarily? 

A. I never went voluntarily. I was always pulling back 
like this, and he was always pushing we forward. I knew 
I had to keep my head. 

Q. You testified he said, “Come over here and lie down”? 

A. That is right. 

Q. Did you go over there? 

A. We were there. The minute he said, “Keep quiet 
and go over here and lie down,” I had given myself enough 
leeway I could break way; I broke away partially and 
screamed about four or five times. 

Q. Did you not attempt to break away before you got 
to the hedge? 

A. I didn’t have any opportunity. I was building up 
to that. 

Q. Did you make any attempt to break away before? 

A. Certainly. I was always pulling back this way. 

199 He was pushing forward. 

Q. Did you attempt to scream? 

A. No. He had his arm around my neck. 

Q. He dragged you forward a distance of 250 feet and 
you never attempted to scream? 

A. I was constantly building up for the time I would 
have enough leeway to get away to scream. 
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Q. After you got to the bush, and this-defendant placed 
his hand on your mouth, as you say, in your mouth, his 
finger in your mouth and you bit it, how long was it then 
after you bit his finger, was it before John Baker ran up? 

A. He ran up immediately. 

Q. Immediately? 

A. That is right. 

Q. At the last trial didn’t you say at least a few seconds, 
one minute, before John Baker ran up? 

A. It may have been one minute. 

Q. It may have been one minute ? 

A. It may have been one minute, yes. 

Q. All during that one minute, what were you still doing 
then? 

A. I was biting his thumb with all the force I could pqt 
into it. 

Q. For the sixty seconds ? 

A. That is right. 

• * • * • * • 

201 Q. Did you smell any foreign odor on his breath? 

A. No, none whatsoever. 

202 By Mr. Jones: | 

Q. Did anything happen after the two student? 
ran up to where you and the defendant were after you 
screamed? 

A. Except the one threw him on the ground and the 
other came up and then the defendant rose and then another 
came up, and they took hold of him, each one took hold of 
each arm. 

Q. Did anyone else appear? 

A. No, they took him up to the—he went like this a little 
bit—I mean he fought a little bit. 

Q. They took him where? 

A. Up in front of Gibbons Hall. 

Q. In front of Gibbons Hall? Bemember any people 
who were there? 
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A. Yes, Father Walsh and another priest were there. 
By that time there were quite a few people, about 25 boys 
standing around. 

Q. Did he say anything up before Father Walsh in front 
of Gibbons Hall? 

203 A. Well, I remember he said he was a Catholic 
once and he didn’t know how the priests could do 

this to him. 

Q. Did he say anything else? 

A. That he wasn’t guilty, and he was glad when the 
police would come. 

Q. Said he was glad the police would come, is that what 
he said? 

A. Yes. 

Q. Were you there when the police came? 

A. Yes, I was. 

• •••••• 

204 By Mr. Jones: 

Q. Did you see at the Sex Squad Officer Kapsol 
and Officer Howe on the 21st of February? 

A. I did. 

Q. Did you talk with them on the 21st of February? 

A. Yes. 

Q. In the presence of the defendant? 

A. Yes. 

Q. Did you tell them on the 21st of February in the 
presence of the defendant he did not attempt to rape you? 
A. I said that he did not place his hands im- 

205 modestly on me, on any part of my body, but I did 
not say he did not attempt to rape me. 

Q. In response to my question at the last trial: 

“We are not speaking of the assault. We only want 
the true facts here. This is a very serious crime. 
Did you not tell the officers the next day, in the presence 
of this man, directly that he did not attempt to rape 
you? That is the next day. 



I 
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“A That is right, he did not attempt to rape me. 

“Q. He did not attempt to rape you, is that right? 

“A. That is right.*’ j 

The Court: Let the witness see the transcript if you aite 
reading from the transcript. 

The Witness: I admit I said that. 

The Court: No—all right. She doesn’t want to see if. 
Go ahead. 

Mr. Jones: Will the Court indulge me for a second? 

The Witness: May I say something? 

The Court: Yes. What do you want to say? 

The Witness: I said he did not attempt to rape me. I 
know I said that, but we did not go into it deeply that day 
at all. We just merely said this. I didn’t say what I meanlj 
by that or nobody else said what they meant. 

i 

i 

„ - 1 

By Mr. Jones: j 

Q. Miss Schwer, on cross-examination several! 
206 questions were asked you in respect to whether orj 

not he attempted to rape you, isn’t that a fact? 

A. That is a fact, but we didn’t go into it as thoroughly ; 
as we might have. 

Q. I am speaking of questions I asked you myself on i 
cross-examination in the trial of this case two weeks ago. i 

A. That is right. j 

Q. I asked you several questions about whether or not i 
he attempted to rape you. 

A. You certainly did, but I didn’t tell you- 

Q. (Interposing:) At the time did you not answer in j 
response to my question, “Yes, he did not attempt to rape j 
me”? j 

A. I said he did not attempt to expose any part of his j 
body or mine or to take off any of my clothes or any of j 
his. That is what I said. 

Q. You are positive that there were no other officers j 
present at the Sex Squad on the 21st of February except 
Officers Kapsol and Howe? 

A. That is all I remember. 


H 
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Q. And do you remember what either one of those of¬ 
ficers said to yoii after you had told them at that particular , 
time in the presence of the defendant, “He did not attempt 
to rape me”? 

A. No, I don’t remember now what they said. 

Q. You remember them saying anything? 

A. No, not now I don’t. 

207 Q. Let me ask you this, Miss Schwer. When the 
defendant was dragging you across the campus 

as you said, did he make any attempt to expose himself? 

A. The defendant did not have time. He was taking 
me to a secluded place. 

• •••••* 

208 Q. Other than to place his hand around your 
neck and the other around your waist, did the 

defendant make any attempt to place his hand any other I 
place about your person? 

A. The defendant didn’t have time to do so. 

• •••••• 

209 Q. Did he make any attempt to tear off any of 
your clothing? 

A. No. 

Q. Did he say anything to you in relation to sexual 
intercourse except what you have already related here, 
to-wit, “Come over here and lie down”? 

A. No, he did not. 

Q. That is all he said? 

A. That is right. 

Q. “Come over here and lie down”? 

A. That is right. 

• •••••• 

216 Redirect examination. 

By Mr. Sachs: 

Q. Miss Schwer, did you scream when he first stopped 
you on the sidewalk? 

A. No, I did not have time. He grabbed me very quickly 
around the throat. 
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Q. Where were you when you first screamed? ■ 

217 A. I was almost to the hedge. There was a 
road here and there was the hedge, and I was qn 

this side of the road. I was here. Here is the road and 
here is the hedge and I was about here. 

Q. Was that before or after he dragged you? 

A. That was after he dragged me. 

i 

i 

By Mr. Sachs: 

i 

Q. Well, let me just ask you this, then. What do you 
mean when you say “He didn’t attempt to rape me”? i 

i 

Mr. Jones: I object to that, Your Honor. 

The Court: Objection overruled. 

Mr. Jones: Exception. 

The Witness: I mean as far as I can see, and I feel 

218 truly in my heart he had ever- intention to go through 

with it if he had had time. j 

By Mr. Sachs: j 

i 

Q. To go through with what? 

A. To actually touch me immodestly in some way, iii 
some manner, to go the whole way if he had the oppor-i 
tunity. There was no doubt in my mind. There was a 
doubt when he got up last week and lied continuously on 
the witness stand. 

I 

219 By Mr. Sachs: ! 

i 

Q. What did you mean when you say he did not| 
attempt to rape you? Just explain it and use the words* 
that are usually used to cover the meaning you want to! 
express. 

A. I think he would have gone the whole way if he had 
had the opportunity but he did not and therefore he did 
not have time to touch me immodestly in any way or , 
to make any preparation for sexual intercourse. 

• ••••** 


i 
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220 Eedirect examination. 

By Mr. Sachs: 

Q. What do you mean when you say he did not touch 
you immodestly? 

A. His arm was around my neck, and his arm was around 
my waist. 

• •••••• 

223 Mr. Jones: If Your Honor please, I would like to 
make a motion at this time in view of the testimony 

of the young lady who just left the stand. 

The Court: What motion are you going to make? 

Mr. Jones: Withdraw a juror. 

The Court: Oh, well, all right. The jury may be excused. 
(The jury retired from the court room.) 

The Court: All right. 

Mr. Jones: If Your Honor please, I would like to make 
a motion to withdraw a juror predicated upon the grounds 
that when the complaining witness was testifying about 
four questions before she left the stand she made a state¬ 
ment that I feel was very highly prejudicial to the rights 
of the defendant, and even though Your Honor admonished 
the jury I believe that it is of such a grave nature as not 
to be erased from the minds by Your Honor’s admonition, 
to the fact that at the last trial the defendant emphatically 
lied, or words to that effect, and I do feel under those 
circumstances even though Your Honor admonished the 
jury to disregard it and not pay it any attention, the type 
of case that this is, and the graveness of the situa- 

224 tion here that the defendant after the complaining 
witness had made that statement of the prejudicial 

nature that it is the defendant could not receive a fair 
trial from those twelve jurors now in the box, and I feel 
that the motion should be granted upon those grounds 
that this statement can not be erased from the jurors’ 
minds, even at the admonition of the Court here, even 
though the Court says disregard it the damage has been 
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done, and I feel it is highly prejudicial to the rights jof 
this defendant, and under those circumstances he can’t 
receive a fair trial from those jurors. 

The Court: Well, I think if anything probably it hurt 
her impression on the jury more than anything else. When 
the Court strikes testimony from the witness and tells 
the jury not to pay any attention to it and tells her she 
had no business saying it, I think at least it is not to her 
credit. In my mind it is prejudicial. And I deny the 
motion. j 

Mr. Jones: May the record show an exception? 

The Court: Yes. 


226 Declan F. Klingenhagen was called as a witness 
on behalf of the Government and, being first dulpr 
sworn, was examined and testified as follows: 

i 

Direct examination. 

By Mr. Sachs: 

i 

Q. Please state your full name, Mr. Klingenhagen. 

A. Declan Fred Klingenhagen. 

Q. Where do you live? j 

A. 61 W Street, Northwest. j 

Q. Do you go to school? 

A. I attend Catholic University. 

Q. By the way, and for the record, is that in the District 
of Columbia? ! 

A. Yes. 

Q. On February 20, 1948, were you in the vicinity of 
Catholic University? 

A. I was. j 

Q. At about what time? 

A. At about 7:30, 7:35. 

Q. Where were you at that time? 

A. I was on the street car going east on Michigan 
Avenue. 
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227 Q. Will you tell His Honor and the jury what 
occurred, what you saw while you were on that 

street car? 

A. I boarded the street car around 7:25 or so, and the 
block after I got on a girl of my acquaintance got on the 
street car, Miss Rose Mary Schwer. I didn’t recall her 
name at that time, so I didn’t call her attention to the 
fact that I was on the street car. She sat opposite—on 
the other side of the street car a little ahead of where I was. 
Q. Where were you? 

A. I was on the right side of the street car facing front, ! 
one or two doors in front of the center door. The street 
car proceeded up North Capitol onto Michigan, and as we 
approached the stop at Harewood Road Rose Mary, as 
I recall, she signaled the operator that she intended to 
leave the street car at Harewood Road. 

i 

Q. By what means did she signal him? 

A. By the cord. And the street car came to a stop at 
Harewood Road. Rose Mary arose and proceeded to 
leave by the center door—pardon me—the front door. 
She was at the front door, at the front doorway, the street 
car had stopped, no one got on, and I saw the door was 
opening and Rose May was about in the process of leaving. 
A colored man sitting in front of me one or two seats 
hurriedly got up and left by the center door. 

Q. Do you see that man here today? 

228 A. Yes, I do. 

Q. Where is he? 

A. Sitting over there next to the attorney for the de- 1 
fense. 

Q. Next to what? 

A. Mr. Jones. 

Q. Would you step down and touch his chair so that 
there will be no question as to whom you identify? 

(Witness indicates defendant.) 

*•••••• 

232 John Baker was called as a witness on behalf of 
the Government, and having been first duly sworn, 
was examined and testified as follows: 
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Direct examination. 

I 

By Mr. Sachs: j 

i 

i 

Q. Will you state your full name and your addresjs, 
Mr. Baker? 

A. John Edward Baker, Catholic University. j 

Q. Are you a student there? j 

i 

A. Yes, sir. 

Q. Were you a student there in February of 1948? j 

A. I was. 

Q. On February 20, 1948, did anything unusual happen? 

A. It did, yes. | 

Q. Will you tell the Court and the ladies and gentlemen 
of the jury what happened? 

A. Well, approximately 7:30 that evening I was coming 
out of the fraternity house on the campus and I heard a 
girl scream twice. I ran in the direction of the scream 
across part of the campus and there was this man holding 
the girl from behind. She was standing in some shrubs 
that ran along the road that was about waist high. He 
had his arm around her neck, and when I got there I 
grabbed him and threw him on the ground, and then 
another student came down. 

233 Q. Did you have any—did the defendant—strikd 
that, please. i 

Do you see the man here today whom you saw there! 
with the girl on that night? 

A. I do. 

Q. Which man is he? 

A. The man on the end in the brown coat. 

Mr. Sachs: May the record show he pointed to thei 
defendant? 

The Court: The jury can see. 

Mr. Sachs: All right, sir. 

• »••••• 


l 
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236 Cross-examination. 

By Mr. Jones: 

Q. How long did it take you, Mr. Baker, to come from 
the dormitory down to where you found the defendant 
and Miss Schwer standing? i 

A. I didn’t come from the dormitory. i 

Q. Well, the fraternity house then. 

A. Well, it didn’t take me long at all. I heard the 
screams and ran. Maybe three seconds, four seconds. 

Q. About how far from the frat house to where you 
saw the defendant standing? 

A. I don’t know. Maybe thirty yards; thirty-five yards 
maybe. 

Q. Thirty-five yards? 

A. Yes. 

Q. When you got there you stated that you immediately 
took hold of the defendant and threw him down, is that 
right? 

A. Yes, sir. 

i 

238 Robert Joseph Mulvey was called as a witness 
on behalf of the Government and, having been first 
duly sworn, was examined and testified as follows: 

i 

Direct examination. 

By Mr. Sachs: 

Q. Mr. Mulvey, will you state your full name, please? 

A. Robert Joseph Mulvey. 

Q. Where do you live? 

A. At Gibbons Hall at Catholic University. 

Q. Are you a student there? 

A. Yes, sir. 

Q. Were you a student in February of 1948? 

A. Yes. 

Q. Were you on the campus on February 20, 1948, in 
the evening? 

A. Yes. 
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Q. Did anything nnusnal happen? 

A. Yes. 

Q. That night—do you know approximately the time? 

A. About 7:30. 

239 Q. Will you say what happened? 

A. Well, I was coming out of the hall. 

Q. What hall? 

A. Out of Gibbons Hall, and I heard three or fourj 
screams and at first I wasn’t sure what they were or what i 
to connect them with, and there was another fellow, and ; 

I said, “Did you hear somebody scream?” So we both j 
ran down and we found John Baker was tustling with him. 

Q. Could you speak a little bit louder? 

A. We found that John Baker was tustling with this j 
colored fellow, 

241 Q. What was the condition of the lighting at the j 

point where the crime occurred? j 

A. It was dark. 

242 Q. Was it dark or light? 

A. It was dark. 

Q. It was dark there? 

249 Father John M. Walsh was called as a witness : 

on behalf of the Government and, having been first I 
duly sworn, was examined and testified as follows: 

• •••••• 

i 

256 Q. Father, did at any time the complaining wit- j 
ness, Miss Schwer, say anything to you in the 
presence of this defendant regarding the alleged attack 
at the hedge? 

A. No. No. | 

Q. She said- 

A. (Interposing:) No. No, according to what you mean j 
by attack, she said she was grabbed and the hand was put 
over her mouth and the finger was bitten. 

Q. Maybe you do not understand my question, Father. 

I will try to make it a little clearer and shorter. Did 
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Miss Schwer ever say anything in the presence of 
257 the defendant regarding what took place at the 
hedge? Did she say anything like that to yon? 

A. Yes, sure, she did. 

Q. What did she say took place at the hedge? 

A. She said that where the man—that the man grabbed 
her he put his hand over her mouth and she hit his finger. ■ 

• •••••• 

260 Joseph M. Rogers, was called as a witness on ■ 
behalf of the Government, and having been first duly i 
sworn, was examined and testified as follows: 

Direct examination. 


By Mr. Sachs: 


Q. Will you state your full name, Doctor? 

A. Joseph M. Rogers. 

Q. Are you connected with Gallinger Hospital? 
A. That is right, sir. 

Q. Were you in February, 1948? 

A. Yes. 


Q. On February 20, 1948, were you called on to examine 
Miss Rose Mary Schwer? 

261 A. That is right, sir. 

Q. Do you know what time of the day or night it 

was? 

A. It was at 10:15 p. m. 

Q. And did you examine her? 

A. That is right. 

Q. And what did you observe? 

A. She had a swollen lower lip, a slight abrasion inside of 
her lower lip, and a flushing on the right side of her neck. 

Q. What do you mean by flushing? 

A. The skin was slightly red. 1 

• •••••• 

262 Joseph T. Roberts, was called as a witness on be¬ 
half of the Government and, having been first duly 

sworn, was examined and testified as follows: 
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Direct examination. 

By Mr. Sachs: 

i 

Q. State your full name, Officer. 

A. Joseph T. Roberts. 

Q. You are a member of the Metropolitan Police Departs 
ment? 

A. Yes, sir. 

Q. On February 20, 1948, did you have occasion to go tb 
Catholic University Campus? 

A. Yes, sir. 

Q. At about what time ? j 

A. About 7:48 p. m. j 

Q. Who was with you, if anybody? j 

A. Officer Long. 

Q. What did you observe when you got there? 

A. There was a group of people and what appeared to; 
be two Catholic priests, and they were holding the colored; 
man. j 

Q. Where? 

A. On the campus side of Gibbons Hall. 

Q. What took place then? ] 

263 A. Well, we found out what the trouble was and! 

placed the man under arrest and we put him in the 
back of the scout car. We got the complainant and John j 
Baker and put them in the front of the scout car and pro- ! 
ceeded to the station. 

Q. And at the station did you have any conversation with S 
the man? 

A. You mean the defendant? 

Q. The one whom you arrested. 

A. Yes, sir, I did. 

Q. Is that the defendant here today? 

A. Yes, sir, it is the man in the coat over there. 

Q. What was the conversation—before you answer that, 
who was present when the conversation took place? 

A. Officer Long and Detective Davis and Rose Mary and 
John Baker. 

Q. WLat was the conversation? 
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A. It pertained to just what happened. We asked him 
how he had got to Catholic University and he stated he 
didn’t know how he got there or where he was at, and he 
explained he had been drinking and was lost and he didn’t 
know how he came into the hands of the police. 

Q. Did not know? 

A. That is right. 

• •••••• 

264 Q. What was that conversation? 

A. We asked him how he got there, what he had 
been doing, what he was doing, and he answered, oh, things 
like he didn’t know how he got there or what went on, or 
so forth, like that. 

Q. Did he tell you where he was ? 

A. He stated he knew he was at a university, but that 
he didn’t know how he got there. 

Q. Did he say what university? 

A. No, he didn’t state. 

Q. Did you make any examination of him after you ar¬ 
rested him? 

A. After we got to the station we examined his hands, 
and there was a lip stick smear on his left arm and there 
were teeth marks on his thumb of his left hand. 

• •••••• 

265 Cross-examination. 

By Mr. Jones: 

• •••••• 

266 Q. The only question you ever heard this man 
make—the only statements you ever heard this man 

make during the time he was in your custody was that he 
did not know how he got to Catholic University and 

267 he was lost, is that right? 

A. That he was lost and he had been drinking. 

Q. Let me ask you this, sir. Did you smell any intoxicat¬ 
ing alcohol on his breath? 

A. No. 


37 


Q. Were you close enough to have smelled it had it been j 
there? 

A. That is right. I sat with him in the back seat of the i 
car. | 

Q. Can you say, then, he had not been drinking? 

A. I would say it. 

Q. You smelled no alcohol at all on his breath? j 

A. That is right. 

Q. Did he make any statement on the way from Catholic 
University to the precinct on the 20th? I 

A. The only thing he kept saying was that he was lost, j 
he don’t know how he got there, nor he didn’t know how j 
the thing came about to happen, or how he came into the ! 
hands of the police. 

i 

• •••••• 

281 Karle T. Howe, was called as a witness on behalf j 
of the Government, and having been first duly sworn, j 

was examined and testified as follows: 

I 

Direct examination. 

i 

By Mr. Sachs: 

Q. Sergeant, would you state your full name and your j 
official position? 

A. Karle T. Howe. 

Q. Were you assigned to the case now on trial? 

A. I was. 

Q. In February of 1948 ? 

A. That is right. 

Q. What was your first contact with the case? 

A. I first saw the defendant in this case in the 

282 Identification Bureau at the Detective Bureau, be¬ 
tween 9:30 and a quarter of 10:00 on the night this 

offense is alleged to have been committed. 

Q. Who was along with you, if anybody? 

A. Sergeant Kapsol. 

Q. What occurred at that time? 

A. I examined the clothing of the defendant and his 
hands first. 
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Q. What were the results of your examination? 

A. I noticed that on the anterior aspect of his left arm 
near the base- 

Q. (Interposing:) On the what? 

A. The anterior aspect, that is, the front part of his left 
thumb. 

Q. Would you indicate plainly for the jury what portion 
of his thumb you are talking about? 

A. Right here on the front part of his thumb near the 
base of it there were several abraded and contused wounds. 
Below that there was a stain of a maroon color. 

I asked him how he got the abrasions on his thumb and he 
said that he didn’t know. I asked him what the maroon- 
colored material was on the base of his thumb and he said 
that he didn’t know. 

He was wearing a blue sport shirt and on the right cuff 
of that sport shirt there was a maroon stain some 
283 inch and a half, perhaps, to two inches long, and 
three-eighths of an inch to a half-inch wide. 

I asked him what that was and how it got there, and he 
said he didn’t know. I asked him if those stains were lip 
stick, and he said he didn’t know. 

I asked him if they were lip stick how they got there. 
He said he didn’t know. 

• • 1 • • • • • 

285 He said he came in from his home, which is out in 
Seat Pleasant, Maryland, in the middle of the morn¬ 
ing, and did some window shopping until it come time for 
him to go to the Washington Hotel to get his pay, and that 
he did get his pay, and he gave an amount which I don’t 
now recall. 

From there he said he went on a shopping expedition, 
visited several stores, made some purchases, told us what 
he paid, and among those purchases he had made was a 
pair of shoes that he at that time had on his feet. He said 
he had another pair of shoes, a pair of black shoes, and he 
gave us a maker’s name, they were encased in a pair of 
black rubbers, and had been wrapped in a bundle which he 


had been carrying. We didn’t at that time know what be^ 
came of the bundle of shoes and rubbers. 

He was asked if that bundle containing shoes and rubbers; 
had been found on the grounds of Catholic University how 
they would have gotten there, and he said he wouldn’t know.- 
He said after he completed his shopping expedition he 
went up on Seventh Street and did a considerable amount; 
of drinking, said he had about three half pints of whiskey,! 
said he had some beer, later on some wine, and that he left 1 , 
the place where he was doing the drinking and crossed the! 
street to take a Southwest Mall street car, and that he! 
remembered nothing from then on until two men were! 

twisting his arms and there were three priests; 
286 present. 

He was asked at that time if he were told he j 
assaulted a girl on the grounds of Catholic University what i 
he would say about it, and his answer was that he would j 
either say he didn’t remember or that it was not so. 

He was questioned at that time about whether or not he j 
had ever had lapses of memory. He said he hadn’t. 

Q. Said what ? 

A. Said that he had not. 

******* 

I 

At that time the man was not under the influence of j 
liquor. He was courteous, co-operative. He answered all j 
the questions intelligently. There was an odor on his 
breath, but I could not associate that odor with alcohol. 

298 Mr. Jones: If Your Honor please, I understand j 
the Government has rested. At this time the defense 
would like to make a motion and would like to have the 
jury excused, and I would like to argue the motion to Your 
Honor, please. 

The Court: Make your motion. 

Mr. Jones: The motion is for a directed verdict on the 
assault with intent to commit rape. 

The Court: The motion is denied. 

Mr. Jones: If Your Honor please, may I have an excep¬ 
tion to that? 
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The Court: Yes. 

Mr. Jones: If Your Honor please, in view of the circum¬ 
stances the defendant waives the opening statement to the 
jury and the defendant now rests. 

• • • • • • • 

326 The Court: I may say as far as the requests which 
the defendant has presented, I shall not give any of 
them in the language that they were presented. I deny each 
and all of them, but I will instruct in accordance with the 
language of the case of Hammond vs. United States in my 
own language. 

• •••••• 

340 Mr. Jones: May it please the Court, there is very 
little I can say in this case, because I am sure that the 
facts of the case are very fresh in Your Honor’s mind. 

I would like to say I am positive that the defendant 
received a fair trial in Your Honor’s Court. 


It a. a. ooviiaatMT piumaa orricti i»«» •i««77 
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COUNTERSTATEMENT of THE CASE j 

This is an appeal from a conviction of the crime of assault I 
with intent to commit rape (R. 337). The appellant was first 1 
tried on May 5 and May 6, 1948, and the jury was unable to j 
reach a verdict. The appellant was found guilty at the second ! 
trial by a jury on May 18,1948, (R. 337) and on May 21,1948, | 
was sentenced to serve a term of five to fifteen years (R. 342). | 
Thereafter, the appellant took this appeal. The evidence at j 
the trial is covered under argument sections. j 

STATUTE INVOLVED j 

31 Stat. 1321 (1901) 22 D. C. Code § 501 (1940): 

Every person convicted of an assault with intent to | 
kill or to commit rape, or to commit robbery, or mingling j 
poison with food, drink or medicine with intent to kill, 
or wilfully poisoning any well, spring, or cistern of water ! 
shall be sentenced to imprisonment for not more than j 
fifteen years. 

SUMMARY OF ARGUMENT 

i 

The first issue on this appeal arises by reason of appellant’s I 
claim that the evidence was insufficient to show an intent to ! 

(i) i 








rape. There was strong substantial evidence that appellant 
had the intent to rape. 

The appellant has also contested the credibility of the com¬ 
plainant, claiming that her testimony at the second trial was 
at variance with her testimony at the first trial. There was no 
inconsistency. Her testimony in the second trial only ampli¬ 
fied her testimony in the first, which related to a question call¬ 
ing for a conclusion. Moreover, it is well settled that the 
question of credibility of a witness is for the jury to decide. 

The appellant also suggests that the appellant was com¬ 
pelled to stand trial before a jury drawn from the same panel 
of jurors—which had disagreed—from which the jury in the 
first trial had been drawn. The record shows that the appel¬ 
lant’s second trial was before a jury drawn from a completely 
different panel. The trial judge in the second trial made 
an exhaustive and meticulous interrogation before allowing 
any juror to sit in the second trial. No juror had any prior 1 
knowledge of the offense. 

ARGUMENT 

I 

i 

The appellant sets forth in his brief that the crime of assault 
with intent to commit rape has three elements: 

(а) an assault; 

(б) an intent to have carnal knowledge of a female; 

(c) the purpose to carry into effect this intent with 

force and against the consent of the female. Ham- ; 

mond v. United States, 74 U. S. App. D. C. 397, 127 F. 

2d 752 (1942). 

Appellant does not question that there was an assault. He 
does urge, however, that there was insufficient evidence to 
establish an intent to commit rape, and the purpose to carry 
it into effect. There was more than ample evidence to per¬ 
mit the jury to find these latter two elements. 

Intent, obviously, is not susceptible of direct proof, but, of 
necessity, must be inferred from the surrounding circumstances. 

The essential facts of the offense as established by the gov¬ 
ernment are that the complaining witness, a female student at 
the Catholic University of America, alighted from the front 
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end of a trolley car in the District of Columbia, at Harwood 
Road and Michigan Avenue, N. E. (R. 186). This was at 
seven-forty o’clock on the night of February 20,1948 (R. 185). 
The appellant hurriedly arose from his seat at the same time 
and got off at the side door of the car (R. 186,228). Both stood 
on the loading platform for about two minutes (R. 214) until 
traffic subsided. As the complainant started across the street 
toward the University campus, the appellant followed a short 
distance behind (R. 186). When the complaining witness had 
gone about the distance of a quarter of a block along the cam¬ 
pus sidewalk at the Catholic University, (R. 189) she was 
grabbed from behind (R. 186) by the appellant, who placed his 
left arm around her neck and his right arm firmly about her 
waist (R! 186). He dragged her approximately 250 feet (Ri 
190) to a dark spot near a hedge (R. 191) to the right of the 
walk upon which she had been walking. When the appellant 
first took hold of the complaining witness, he warned her to 
“keep quiet” (R. 186). The complainant was not carrying aj 
purse nor did the appellant ever say anything about robbing; 
her (R. 193). During the time she was being dragged, because! 
of the firm hold that the appellant maintained about her neck, j 
the complainant was unable to make any outcries (R. 197—; 
198). Just before they got to the spot where the appellant j 
eventually dragged her, the complaining witness managed toj 
loosen the grip about her neck, and cried, “Help” four or five j 
times (R. 198). The appellant then proceeded to put his j 
thumb down her throat to prevent any further outcries (R. 
186-187). The appellant continued to tell the complainant 
to “take it easy” as he dragged her across the campus (R. 193). ; 
When he had dragged her to a very dark spot near the hedge (R. 
193) he demanded that she “keep quiet and lie down” (R. 193). i 
Three male students, attracted by the complainant’s cry for j 
help, came running hurriedly to the scene, rescued the com- j 
plainant, and seized and held the appellant until the arrival j 
of the police (R. 236-237). The complainant sustained a con- j 
gested and bruised throat for four days (R. 192). 

These circumstances are sufficient to justify the verdict of j 
the jury of the question of the existence of an intent to rape, j 
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The time, the place, and the manner in which the assault was 
perpetrated, clearly show that there was an intent to commit 
rape. In such cases as this, the intent with which the assault 
is committed is a fact which can only be inferred from the 
outward act and the surrounding circumstances, and, it is, 
therefore, a question of fact for the jury rather than of law 
for the court. People v. Jones, 112 Cal. App. 68, 296 Pac. 317 
(1931). 

In the case of Richardson v. State, 23 Ala. App. 260,123 So. 
283 (1929), wherein the defendant was charged with a similar 
crime, the court said: 

As in all cases where the intent raises the act to the 
gravity of a felony, such intent being the state of mind 
and not susceptible of direct proof must of necessity be 
the result of inferences to be drawn from all the facts 
and circumstances in the immediate case then being 
tried. 

A case quite comparable to the instant one, is Selby v. State, 
112 Tex. Cr. R. 42, 13 S. W. (2d) 838 (1929). In that case 
it appeared that the complainant was a young woman who 
habitually passed a certain place on her way from work, and, 
on the occasion in question, the defendant stopped her, threw 
his arm around her neck, flung her to the ground, choked her and 
beat her in the head, desisting only when an automobile drove 
up and flashed lights in his face. During the attack, nothing 
was said which would throw light on his performance, nor did 
the defendant make any attempt to raise the complainant’s 
clothing. Neither did he attempt to take a dress box or a 
purse which the complainant was carrying. In the Selby case, 
the court sustained a conviction of assault with intent to com¬ 
mit rape on these facts. Washington v. State, 51 Tex. Cr. R. 
542,103 S.W.879 (1907). 

The appellant relies strongly on the case of Hammond v. 
United States, 74 U. S. App. D. C. 397, 127 F. 2d 752 (1942), i 
but that case can be clearly distinguished from the instant case. 
There, a conviction for assault with intent to commit rape 
was reversed, where the evidence showed that appellant had 
pulled back the covers from the bed where his seventeen-year 


5 
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i 

i 

old sister-in-law was sleeping, touched her private parts with 
his hand, and then ran when the girl awakened and screamed. 
It was reasonable, the court suggested, to suppose that the 
appellant merely intended to look or fondle, or to have inter¬ 
course if consent were forthcoming, as to suppose that he 
intended to ravish. 

In the instant case, the defendant followed an unknown 
female up a college campus in the nighttime, suddenly grabbed 
her from behind, dragged her a distance of about two hundred 
and fifty feet to a secluded and very dark spot near a hedgei 
During the time he was dragging her, he admonished her to 
keep quiet and directed her to lie down at a particular spot. The 
victim was carrying ho purse and the appellant said nothing! 
about robbery. Any further activity on the part of the appel-; 
lent was thwarted by the arrival of the three rescuers. In the 
Hammond case, however, the situation was quite different.! 
A less strong inference of intent arises when it is shown that a; 
defendant’s wife was sleeping in an adjoining room and the! 
lights in the house were on. But in this case, it can only be 
concluded from all the facts and circumstances that the 
defendant had the intent to rape and the purpose to carry 
it into effect. 

A case more comparable to the instant case, is that of Robin- j 
son v. United States, 78 U. S. App. D. C. 63, 136 F. 2d 283 1 
(1943). There, the defendant was charged with assault with 
intent to commit rape. The complaining witness in that case j 
was awakened at two a. m. and found the defendant in bed j 
alongside of her. The defendant started to choke her, and upon j 
her promise not to scream, stopped choking her. He then told 
the complaining witness, “I’m going to finish what I came here 
to do.” The complainant suddenly struck him several times j 
with an electric fan and he departed hurriedly from the house, j 
The court held that “the trial court was correct in submitting 
the case to the jury, and it was for them to say under proper 
instructions from the court where the truth lay in the conflict 
of testimony on the facts.” m. 



6 

II 


The appellant challenges the credibility of the complainant. 
However, it is for the jury to determine what credence it will 
give the testimony of a witness. As this court has recently 
said in Curley v. United States, 81 U. S. App. D. C. 389, 160 1 
F. 2d 229 (1946): 

* * * The function of the jury includes the deter¬ 
mination of the credibility of the witnesses, the weighing 
of the evidence, and the drawing of justifiable infer¬ 
ences of fact from proven facts. 

Furthermore, the government denies that there was any vari¬ 
ance between the complainant’s testimony in each trial. On 
cross-examination, the following transpired: 

Q. Did you see at the Sex Squad, Officer Kapsol and , 
Officer Howe on the 21st of February? , 

A. I did. 

Q. Did you talk with them on the 21st of February? 

A. Yes. 

Q. In the presence of the defendant? 

A. Yes. 

Q. Did you tell them on the 21st of February in the 
presence of the defendant he did not attempt to rape 
you? 

A. I said that he did not place his hands immodestly 
on me, on any part of my body, but I did not say he did 
not attempt to rape me. 

Q. In response to my question at the last trial: 

“We are not speaking of the assault. We only want 
the true facts here. This is a very serious crime. Did 
you not tell the officers the next day, in the presence 
of this man, directly that he did not attempt to rape you?* 
That is the next day. 

A. That is right, he did not attempt to rape me. 
vr Q. He did not attempt to rape you, is that right? 

A. That is right.” 

The Court. Let the witness see the transcript if you 
are reading from the transcript. 




The Witness. I admit I said that. 

The Court. No—all right. She doesn’t want to see 

it. Go ahead. j. 

Mr. Jones. Will the Court indulge me for a second ( 

The Witness. May I say something? 

The Court. Yes. What do you want to say? j 

The Witness. I said he did not attempt to rape me, 
I know I said that, but we did not go into it deeply 
that day at all. We just merely said this. I didn’t say 
what I meant by that, or nobody else said what they 

meant (R. 204-205). j 

It emerges that not only was the appellant asked to state a 
conclusion at the first trial, but was not allowed to explain, i 
This court recently in Burton v. United States, Court of Ap-j 
peals No. 9677, sustained a conviction where, at a second trial, 
a witness permissibly amplified his evidence at the first trial. 
It also held that the credibility was for the jury to decide. 


It is the appellant’s further contention that error was com¬ 
mitted in compelling the appellant to stand trial before a juryj 
drawn from the same panel of jurors who tried him in the firstj 
trial, and disagreed. It is further alleged that the panel of j 
jurors who heard the second trial was not a totally different, 

The appellant was tried the second time before a jury drawn 
from a different panel of jurors (R. 128). This is evidenced 
by the statement of the trial court at the outset of the case, 


I am advised this panel of jurors has been drawn > 
especially for this court # (^* 1^)* 

On voir dire the trial judge elicited the fact that no juror had 
heard or read anything about the case (R. 133). Further, this j 
point is immaterial in view of the fact that no member of the j 
panel had prior knowledge concerning the appellant (R. 132). ; 
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CONCLUSION 

There were ample grounds from which the jury could draw 
the inference that the appellant intended to use all requisite 
force to accomplish his unlawful purpose. The testimony and 
the surrounding circumstances served as a sound basis for that 
inference. That appellant received a fair trial was acknowl¬ 
edged by his counsel (R. 340). 

It is respectfully submitted that the judgment of the trial 1 
court should be affirmed. 

[S] George Morris Fay, 

George Morris Fay, 

United States Attorney. 

[S] John D. Lane, 

John D. Lane, 

Assistant United States Attorney. 

[S] Sidney S. Sachs, ' 

Sidney S. Sachs, 

Assistant United States Attorney. 

[S] Edward L. Carey, 

Edward L. Carey, 

Assistant United States Attorney. 


JOINT APPENDIX 


r 


(Filed in open court, Mar. 8,1948, Harry M. Hull, Clerk.); 

The Grand Jury charges: I 

On or about February 20, 1948, within the District of Co¬ 
lumbia, Raymond Lynn, alias Tex Terrell, did make an assault 
upon Rose Mary Schwer, with intent her, the said Rose Mapy 
Schwer, forcibly and against her will, to ravish and carnally 
know. 

i 

George Morris Fay, 

Attorney of the United States in 
and for the District of Columbia . 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, in custody of the Superintendent Of 
the Washington Asylum and Jail, and by his attorney, James J. 
Laughlin, Esquire; whereupon the defendant being arraigned 
upon the indictment, the reading whereof he specifically waives, 
pleads not guilty thereto, and for trial puts himself upon the 
country and the Attorney of the United States doth the like, j 

(9) 













District Court of the United States for the District j 

of Columbia 

Criminal No. 293-48 

S 

(Filed, May 10, 1948, Harry M. Hull, Clerk) | 

United States 
• vs. 

Raymond Lynn, Alias Tex Terrell 

Motion to continue trial date beyond May 13, 1948 j 

j 

Comes now the defendant through his attorney and moved 
this Honorable Court to continue the date of trial in the above 
case beyond May 13,1948, for the following reasons: 

1. That this defendant was tried for the crime of an assault 
with intent to commit rape, by this Court on May 5 and 6,1948 f 
that the trial resulted in a hung Jury, and a mistrial was 
declared. 

2. That the same panel of Jurors will be called upon to hear 
testimony and render a verdict on May 13,1948. 

3. That the Jury of May 6, having informed the Court that 

it was hopelessly deadlocked and could not reach a verdict,! 
then was told by the Honorable Mr. Justice Curran, who had! 
heard the evidence and had apparently reached the conclusion, 1 ; 
stated to the Jurors, to wit: That the Court did not know; 
why the Jury had not reached a verdict and it had never seen! 
a more guilty man in its life, whereupon the Honorable Mr.j 
Justice Curran then declared a mistrial and dismissed the Jury; j 
That these remarks were prejudicial to the defendant. j 

4. That the same Jurors who heard the defendant’s case of 
May 5 and 6 did mingle and discuss defendant’s case and the j 
Court’s remarks with other members of the panel; That the ! 
members of the prospective Jury of May 13 being of the same 
panel and having knowledge of said remarks of the Honorable 
Court, could not under the circumstances render a fair and j 
impartial verdict. 


(ID 
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5. That under the circumstances stated here, in order for 
the defendant to receive a fair trial, he should be tried by 
members of another panel which is to be called and impaneled 
at a later date. 

W. Theophilus Jones, 
Attorney for Defendant. 

Copy of the foregoing mption personally served upon Mr. 
Sidney S. Sachs, assistant District Attorney, this 10th day of 
May 1948. 

W. Theophilus Jones. 


DISTRICT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF COLUMBIA 


Tuesday, May 18, 1948 

The Court resumes its session pursuant to adjournment: 
Hon. Justice Fee, presiding. 

Criminal No. 293-48—Indicted for Assault with Intent to 

Commit Rape 

United States 
vs. 

Raymond Lynn 

Come again the parties aforesaid, and in manner as afore¬ 
said, and the same jury that was respited yesterday in this 
case; whereupon the said jury upon their oath say that the 
defendant is guilty in manner and form as charged in the in¬ 
dictment; and thereupon the defendant is remanded to the 
Washington Asylum and Jail and the case is referred to the 
Probation Officer of the Court. 

DISTRICT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF COLUMBIA 


Friday, May 21, 1948 

The Court resumes its session pursuant to adjournment: 
Hon. Justice Fee, presiding. 


/ 
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Criminal No. 293-48—Indicted for Assault with Intent to j 

Commit Rape 

United States 

i 

vs. 

Raymond Lynn, Alias Tex Terrell 

Come as well the Attorney of the United States, as the i 
defendant in proper person, in custody of the Superintendent! 
of the Washington Asylum and Jail, and thereupon it is de- ] 
manded of the defendant what further he has to say why the 
sentence of the law should not be pronounced against him and j 
he says nothing except as he has already said; whereupon it is 
considered by the Court that for his said offense, the said 
defendant be committed to the custody of the Attorney General 
or his authorized representative for imprisonment for a period 
of five (5) years to fifteen (15) years; and thereupon the 
defendant is remanded to the Washington Asylum and Jail. 

• i 

Affidavit in support of application for leave to proceed without j 

prepayment of costs 

I 

I, Raymond Lynn, being first duly sworn according to law, i 
depose and say that I am the defendant in the above-entitled j 
cause, and, in support of my application for leave to proceed ' 
in said cause without being required to prepay fees or costs, state j 
as follows: 

1. That I am a citizen of the United States. 

2. That because of my poverty I am unable to pay the costs | 
of said suit or action. 

3. That I am unable to give security for the same. j 

4. That I believe I am entitled to the redress I seek in said j 
suit or action. 

5. That the nature of my cause of action is briefly stated as 
follows: 

To appeal to the United States Court of Appeals. 

Raymond Lynn. 
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Subscribed and sworn to before me this 28th day of May, 
A.D. 1948. 


Harry M. Hull, 

Clerk, District Court of the United States 

for the District of Columbia. 
By Helen M. McIntosh, 

Deputy Clerk. 


Let the defendant proceed on appeal without prepayment 
of costs. 


David A. Pine, 

Justice. 


Designation of record 


Comes now the defendant in the above-entitled cause, by 
and through his attorney, W. Theophilus Jones, and designate 
the parts of the record which he desire to have included in the 
transcript of record, said parts being considered sufficient for 
the determination of the questions raised on appeal, namely: 

1. Indictment. 

2. Plea to Indictment. 

3. Judgment of the Court. 

4. Sentence of the Court. 

5. Motion for continuance. 

6. Statement of the Honorable Justice Curran prior to dis¬ 
missing the Jury in the first trial, May 6,1948. 

7. Testimony of complaining witness on cross-examination 
given at the trial of May 5 and 6,1948. 

8. Transcript of testimony. 

9. This designation of Record. 

10. Statement of Points on Appeal. 

W. Theophilus Jones, 

W. Theophilus Jones, 

Attorney for defendant, 

631 Pa. Ave. NW. ( DI-0068 ), Washington, D. C. 

Receipt of a copy of the foregoing Designation of Record is 
acknowledged this 7 day of June 1948. 

John D. Lane, 

Assistant United States Attorney. 
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<Statement of points on appeal 

i 

Comes now the defendant in the above entitled cause, by and 
through his attorney W. Theophilus Jones, and state the fol-. 
lowing as his points on appeals: 

1. That the evidence was insufficient to constitute the offence 
of an assault to commit rape. 

2. That the Court committed error in refusing to direct a 
verdict of acquittal at the end of the Government’s case and 
at the end of the defendant’s case. 

3. That the complaining witness’ testimony was unworthy 
of belief by reason of the fact that she changed her testimony 
from that given at the first trial to make a case in the second 
trial. 

4. That the Court committed error by compelling the defend¬ 
ant to go to trial before the same panel of Jurors who had dis¬ 
agreed in the first trial, and the first trial Court having ad¬ 
monished the Jurors that he did not see why they had not 
reached a verdict as he had never seen a more guilty man in 
his life. 

W. Theophilus Jones, 

W. Theophilus Jones, j 
6S1 — Pa. Ave., N. W. ( DI-0068 ), Washington, D. C. j 

Order extending time to file record on appeal and docket appeal 

• i 

It appearing that defendant, for cause shown, has movedi 
that the time for filing the record on appeal and docketing the j 
appeal herein be extended until July 28, 1948, and there is no ! 
objection on behalf of the Government, it is hereby, 

Ordered, that the time for filing the record on appeal in the 
above-entitled case be extended until July 28,1948. 

i 

[S] Edward M. Curran, j 

Justice. ! 

i 

No objection by the Government: 

[S] John D. Lane, 

Asst. U. S. Attorney. 
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Order extending time to fie record on appeal and docket appeal 

It appearing that defendant, for cause shown, has moved 
that the time for filing the record on appeal and docketing the 
appeal herein be extended until August 28,1948, and there is no 
objection on behalf of the Government, it is hereby, 

Ordered, that the time for filing the record on appeal in the 
above-entitled case be extended until August 28,1948. 

[S] Alexander Holtzoff, 

Justice. 

No objection by the Government: 

[S] Oliver Dibble, 
Assistant United States Attorney. 
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